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March 11, 1997 



Larry Epps DCDC # 188-413 
Post Office Box 5200 
Maximum Security Facility 
Lorton, Virginia 22199 



Dear Mr. Epps, 

I just wanted to write to you to allay your concerns. I have been staying up to date with 
all aspects of your case, and I will make certain that the Parole Board is also fully informed of all 
aspects of your case. As I am sure you are aware, for an early initial hearing the Progress Report 
is not due until 45 days before the hearing. Your hearing is scheduled for April 10, 1997, so it is 
not time for your Progress Report to become available. 

I have received the newspaper article that you sent me, and as you requested, I have 
copied and returned it. You have mentioned other items that you have sent to me, however as of 
yet I have received three letters, the one newspaper article, and no other information.. If there are 
additional items that I should havcTeceived please let me know. 'j 



f 



If there is anything else that I can do for you please let me know. 






Sincerely, 

Ethan A. Berghoff 




ill F Street NW Washington DC 2000! -2095 
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April 22, 1990 Murder case as it relates to the enclosed! _ 
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By Barton Gcflnm fsid Sni HaiwiU 



: Three ureeka iftcr Aft MtrCh 6 
fcnHct « letter «rtifAd «t.PA.Stt- 
perior Court that jctuaed;^ ^um*^ 



the fcfdtct dune. The proMSoitor 
gaped as it was letd, JTlie 1»MriilAg 



The letterl tern in ariimymw )»-' 
nK,.SMd„tfitt„nwrtJ>fihe:J^^ 



Su^m.lhecotirtn)omwiathede.^-Reved^ilhiw 

fendant, whose elation propcWed to boldouU iiho *<tt2*,^n* |<> 

him badcwanl over hiadiatr. ^ send anrnwrts. Yottig Wade Men to 

Danyl Jennne SmitJi was not* Jail." '_ _ . . , 

«riJty of fnoider, HedidaoUdU.Wil-^^^^c AouMiie potoofr^gam., 
lie Wilson to the atalnrefl. So-saM " the letter aaW. ' 

the jury, and at farjM the law » That aewtiment was not mumt- 

concefpedtthecMCJadoeed,^ moos among jinxwa interviewed by 



The WaahhifEton ftrtt fii iwT i»*nt;^ 
t niw tHal ia o« dl:thM|«at^fc 
P^tettlott affAwt^^^ 

in i^rican iodorta; IHe^ingtm 
imiathre^-n hppe.God *lttJ»Wi 

mtr it aaid-iprtvldef no.btiia t* 

reopenthecatcj -i:: :r . 
Still, the lettnr became a Ught- 

ning rod for debate aboot D.C Jo- 
-fies, deaftribed^ aoBie^poOoe-aa 

lenient, but bf^otheran eager to? 
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convict. U,Jil9o provldpt i nre.iAew. 
into the cloisterrd deKberatlons of 
ntn(^ women and three; men who 
' decided one defendint's late.., "^ 

The letter's luthentidty i un- 
certain. No juror interviewed ac- 
IcnowlcdKed authorship. But alt 
agreed thst it reflected bside 
~ knowledice of their deliberiHbns, 
and officials familiar -with the case 
said it appeared to be authentic 

A jury must be uAanlmoui^to con^ 
vict or acquit To convict someone, 
each juror must be convinced of 
guilt Iwyond a reasonable doubt' 
Interviews with 10 of the 1^ jurors 
in the Smith case rev^l deep rifts 
^over th e meaning 




yj ^ ^\4,*.ia~^*^^^^- 
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1 he jurors were move^ by theirP 
al's portrayal of life in a-crack house 
and troubled by the gavemment's 
conduct in nulcing its case. In the 
end, most jurors agreed, race 
played a role in their decision. 

Of the eight who expressed firm 
opinions, four said Sinitli was guilty 
bfcyond a reasonable doubt, atid four 
said he was nqfj^^ix of the 10 said 
race helped. lead to his acquittal 
The two" others didn't respond to 
repeated interview requests. 

*^tting here as a black person," 
D.C Police Chief Isaac Pulwood jr. 
said, n think (the letter is] an ab- 
crraikm. I hoipe it'i^not a^trend 

If one juror made a decision 

based on race, that was an improper 
decision.' 

Smith's trial was sn unlikely can- 
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At rif lit It SB aaoayiaoas letter abost tlia vardlct seat to tk« couith o use; at 



ites fb« lbs Jorydtrfaif deBbcratfeat. 



■ Young, who became the prose- 
cution's star witness, was a 16- 
ycar-oM escapee from juvenile de- 
tentKMi. Detectives questioned hint 



the world 



^ fortwo days without a lawyer and 

^KUte to bnng racu! debate to a _finlistfidJi5J!KHheMOetJm^ 



overtim tne world get better,' 
a 30-year-old custodian on the 
who requested anonymity. 

Inside the apartment at the high- 
rise, the jury heard, people, spenF* 
i«,Tn»m.The-d«dm.n-bhd, "S^T^' -to^Sj^SSHJi;;; whole days smoking or «Illng or 
V™. ^wnniUiT^vifla fhaf hp tTidmg their bodies for crack- 

ecuton du^iiad.liim.Mth.fint-4e-. ^^^^ „„ , ,„ ^ ^^^^^ 
jree murfcr u an acc«Bory. y^^^^^ „„^^ ,^^ ,„^^ ^i^ 
Ymhk could |Jeadg«my tea fcsser ^ . .^^ ^^ ^^ ^ ^^ 
charge yowes Mid but only if he ^ ^„ ^^„ ^^^ ^ j^„_ B„^ ^^ 






and so were the defendant, all the 
jurors and nearly all the witnesses. 

There are certainly cases that 
have certain racial overtones," said 
Jamie S. Gardner, Smith's public 
defender. "This was not one of 
them." 

*1 think my client was acquitted," 
she said, "because h&didn't commit 
this homicide." — ' ▼ 



if ied against Smith 





trial, defense attorney Gardner 
complained that Howes was insin- 
uating as much. 

"There isn't a juror sitting here 
who isn't going to figure out very 
soon what was going on," she told 
D.C. Superior Court Judge Freder- 
ick H. Weisberg. But "the govera- 
meni should take pains not to make 
it more obvious." 

Many jurors read between the 
lines. Others did not. 

"To me it was clear that he 
(Sraithj was a drug dealer," said 
juror Clifton A. Hammond Jr., 36. "I 
couldn't even get that point across" 
to jurors opposed to conviction. 



\ 



ibmejui _ 

Tlie witnesses were wined and 
dined," said Frank C. Bryant, SO, a 
city-«mpk)yed paraksgal and a 
strong voice for acquittal. "Each 
time those people came down there, 
they were given $30 (in witness 
fees|. Some of 4hose people collect* 
ed over $300 , , , . Come on! He 
(prosecutor Howes] was coaching 
.them into saying something."- 
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iLven Dciore oeitoenHianii, jnron 
diacuaacd tac e. The wat mefnufom, let. 
ter*writer and inoit jnrocs infiei^ 
viewed said. forewotfnah Valerie L. 
Blackmoiu 36, was roo9t vocaL 



' now WW were vmo; nip wveiy*- 
(Biyiatl waa cafldiig about dUlereat 
tribe 



Four jurors said- that before de- 
Hbcfstsons, -'Diac ic niott tare otit 
what thef called Tanakhan fiter- 
ature* referring to NatkNi of bbin 
leader Louis Parrakhan, and that 
sh^ woc| t iHittoit iuppoftbis a ae|H 
arste state for Amerkaa blades. 



an interview that Vaoe neter even 
came op . . ; • I wouldn't let that 
tnie of iaane petmeate oar detib- 
ention." 

^L^^^^A^^^^^K ' ^^^^^^j^ A^^^h^L ^^^h^^AA^B^lA.^^^1 

Anocner junir* wno re n uew eo 
anoannity, aaid the criminal 



1ier ^dottC~iraniot *a pubUcation 
of tbe Nation of Islam . • . • I give 
all kinds of informatkm to people.* - 
As for the button, sbe sakl. *What 
1 had on didn't make usf difi^renoe.. 
Maybe that's their prcjudkx. I wais 
working with all grown people, who 
"madeniif 




""BarSe' 
aorpriae that Howes had not poM 
the jiirarrkt dhfhteia f^lniphni 
move someumea used to cneDaoii 
« verdhrL T weald have said ne^' 
the junr aaht Thatli ahnoat Bki 

n ■■III! til «■■ ^m^^Hf St klk^ Lk<l^^ aaLa 

DBTUlBlK DIwBBK D UIB IBBHB ^B^B 

me and I aay I agree.* 

ternal Order oTFdke, aaid Iht lafcf 



among some jurarsthat blacks fat 
-general are under attack 




To some extent, the problem we 

have with the mayor .iilhienced 

oTthejwTT^nhL 



Tiuuis' 
Hankfaia aaU. "AS oTfc afipid : 
sons they give- srejuat-ai 



the evkience.* 

Blackmon grew angry at the let- 
ter's'charge that "our foreman said 
she didn't, want to send anymore 
"''Young VMCK* Men' tff Jail, even-w he' 
did kill that Young Man over 
drugs." 

That's a lie," Blackmon said. 
"That coward coukln't even sign it." 

Juror Thomasena Hart said 
Blackmon had expressed rrlurtanre 
to convict a Uack man. Juror Isaac 
D. Beatty saM he had not heard the 
remark himself, but beard from an- 
other juror that Bhickmon said it 

Most jurors interviewed sakl the 
.racial.debate-in.the jury room be- 
hind Courtroom 318 was more com- 
plex.. 

A retji-ee, 57, who declined to be 
named, said Blackmon and her allies 
asserted the crumnal juatke system 
is stacked against blacks. "She sakl 
that she knew how the system 
works, and how you can get to at- 
torneys, and sometimes they can- 
pay people off . . . .She knew howa 
lot of the times the judges, all of 
them can be bought, swayed," the 
juror said. 

That didn't sway me one way or 
the other" sakl the juror, who 
agreed there was reaaonable doubt 
of Smith's guilt. 

Hart, 30, a registered nurse, sakl 
she debated Blackmon about race 
and criminal responaibiltty. Black- 
mon was "trying to stir up trouble. 
trying to blame the system, saying 
that everything that happens to a 
black person, society is to bhune," 
Hart'sakL "Like you woukl be jus- 
tified if you went out and robbed a 
bank if you couldn't get a job. 

"H Mfe'd have had a Polaroid 
-printr"-Hart-^idr^-doo't-beiieve^ 
she'd have found that nun guilty." 

Blackmon found an ally in Bryant, 
the paralegal. Hart sakL The two 
"were talking about slavery, and 
how we got here and stuff like-that. 



7t waa a white-black thing. There 
on .^wai Some feeSng that thb guy w«s 
' bdng rsaroeded. ft made it harder 
to find him guilty." - -• — - 

Even among jurors who tboogfat 
race played a role, many sakl it was 

w ere 



as helL ft jost adds to the 

_that's inrt of , « . befaig i cop^JT.. 

" Soniethnes we believe' thrt . 

sort oc nuns nappens, doc we 

dlCPG^S BORIlB SCBulllBflC CBSC 

to feMl■ what about the veenc 
men who are getthig MPed T 



two holes hi the government case: 
Where was Epps? And where waa 
the gun? 

Epps'a absence was never ex- 
plained to the jury. Officials sakl 
later that they kept him_off the 
stand becauie~Ke~1iad "ahready 
pleaded guilty to an unrelated mur- 
der, and they worried how that 
wodd play with jurors. As for the 
gun, police never found it 
~. Tim jurors,' who ^puki not agree 
6n the credibility _qf human wit- 
nesses, sakl they needed scientific 
evklence to settle their differences. 
"VThose fingen»utts were on th e 
gunT BlackmhnVsked. . 

With a hard core. of support on 
both skies, Hammond suggested a 
compromise. How about second-de- 
gree murder and armed robbery? 
0^ armed robbery, but no murder? 
Some jurors sakl the two skies 
made progress akmg these Ibies. 
What torpedoed a compromise, 
they sakl, were some confusing in- 
structk}nsonthelaw. 

If the two skies couM not be rec- 
onciled, why dkbi't they say so to 
the jodg^ "At a paint, somebody 
compromises, right, or yoa get a 
htmg jury," sakl Thebna H. Scipk>, 
65. who heki out for convktkm untU 
the final vote._^|Several of us com- 
promised." 

Said Carolyn C Hall, 59, who 
thought the government's evkienoe 
was inauffkient: Tve been on juries, 
five or six times before, and mobt 
.everyone compromises." 
— *Wc-were-aheady-thc re a km g 
time," sakl a juror who believed 
Smith was guUty. "We would have- 
been there two nkmths .... 1 sakl, 
i want to go home to my family. 
You just do what you want U^ do.* " 



K ulwood and U.S. A ikn^ Jeij 
B. Stephens were more bopcBiL 

"ItMnkjmrocifaitUt 
overwhelmingly '. . • care about ila 
security," .fjtephens aakt "They 
have taken an oath to ophpld ttie 
bw. And they abide by that aedtT 

Fulwood and otiiere note tfast 
nwst D.C deliendants and jiffanve 
bUck,. and that moot trials lead to 
convictkin. The overwhefannt n^ 
jority of blade people aren't going to 
turn anybody away for the'ctime of 
murder ;*rrT Tve got:to belie vi hi 
the procesa. ff I dkin't, Fve got to 
get out of here and do a om et fahig 
else." ■' — ' 



Smith's case hss a p u sl S Li ip t, and 
a new begkmmg of sorts. One week 
after the verdkt. the.U5. attocaey 
indkrted htm on another first-degree 
murder charge. 

Prooecutors aBege Smith was an 
aocessoiy to the fatal ahootmg ele 
motorist m the same neighborhood, 
a day before the shootmg ki the 
high-rise. Court documents aay 
Smith wanted the vktkn's NisiMi 
Maxrnia because his own Maxima'a 



' Smith has pleaded not guilty. The 
trial wiQ feature many of the same 
vritiiesses as last month^s case. 

Today Smith is Itvkig ki a halfway 
house. Recently, sources sakl, he 
ran mto Larry Epps. l„ 

Epps saw Smith near a Metro 
statKMi. in Northeast, the sources 
-aay^and'-appreeched him from be* 
hind. Placing his hand on hla accu»- 
er's ahoukler. Epps aak). "What's 
happenkigr* 

' Smith, the aouroea aakl, made no 
reply. He simply walked away: 
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SMITH v, U.S, 

cite as 591 Aad 229 (D.Cjlpp. 1991) 

decision." 18A DCMR § 354.2 (1987). The 
Panel found that Yaw had failed to estab- 
hsh in his petition any of the grounds for 
rehearing or reconsideration listed in 
§ 354.2. We are satisfied that the Panel 
did not abuse its discretion in denidng 
Yaw's request. 

[2,3] Yaw further contends that the 
Panel violated his right to due process 
when it imposed a $500 fine for his two 
failures to appear without first having pro- 

y i ded not i r^ a nd a n opportun i ty - to respond 

to the charge thaflieTiaa thereby violated 
the instructions of the Panel.^ The District 
concedes that the Panel should have provid- 
ed Yaw a hearing on these charges before 
deciding whether to impose a fine. We 
agree. 

The notice Yaw received did not inform 
him that any charges that he failed to 
appear would be decided at the scheduled 
hearing. The letter to Yaw informing him 
of the original charges advised him that his 
"failure to obey this notice is a violation of 
Taxicab Commission Regulations, and will 
result in a hearing before the Commission's 
Panel on Adjudication," suggesting that 
there would be a second hearing at which 
these violations would be heard. Show 
Cause Letter from the District of Columbia 
Taxicab Commission to Nana Yaw (Mar. 30, 
1989) (emphasis added). Because Yaw was 
entitled to be made aware of the scope of 
the charges to be addressed at the hearing, 
we remand this case to the Commission. If 
the Commission, in its discretion, decides to 
proceed further with this matter after re- 
mand, the Commission should direct the 
Panel to provide notice of the failure to 
appear charges and to conduct a hearing at 
which Yaw will have the opportunity to 
explain his conduct. See Hedgman v. Dis- 
trict of Columbia Hackers* License Ap- 
peal Bd., 549 A.2d 720, 724 (D.C.1988). 

So ordered. 
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Darryl J. SMITH, Appellant, 

V, 

UNITED STATES, Appellee, 
No. 90-564. 

District of Columbia Court of Appeals. 

Argued April 25, 1991. 
Decided May 24, 199 1. 



Defendant was convicted in the Superi- 
or Court, Frederick H. Weisberg, J., of 
obstruction of justice, and he appealed. 
The Court of Appeals, Steadman,' J., held 
that: (1) evidence that defendant charged 
with murder attempted to influence testi- 
mony of person who had accompanied de- 
fendant to general area of killing was suffi- 
cient to establish that that person was a 
"witness" within meaning of witness tam- 
pering statute, and (2) person who had no 
knowledge of murder charges against de- 
fendant but who was approached by defen- 
dant in attempt to get that person to testi- 
fy favorably to defendant at murder trial 
could be considered a "witness" for pur- 
poses of witness tampering charges. 

Affirmed. 



1. Obstructing Justice <S=>4 

Proof that person allegedly contacted 
by defendant was witness or potential wit- 
ness in case pending in superior court was 
required to support conviction for witness 
tampering. D.C.Code 1981, § 22-722. 




KEy NUMBER SYSTEM> 



1. Yaw also contends that the Panel lacked the 
authority to impose a fine for his failure to 
appear violations, asserting that the Taxicab 
Commission has not promulgated any rules pro- 



2. Obstructing Justice <5=>16 

Evidence that defendant charged with 
murder attempted to influence testimony of 
person who had accompanied defendant to 
general area of killing was sufficient to 
establish that that person was a ''witness" 

viding for "failure to appear" sanctions. On 
remand, the Panel should state the basis of its 
authority to impose such sanctions. 
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within meaning of witness tampering stat- 
ute; person had knowledge of relevant 
facts immediately surrounding offense and 
could reasonably be expected to testify con- 
cerning them, D.C.Code 1981, § 22-722. 

nllg' Justice 



Person who had no knowledge of mur- 
der charges against defendant but who was 
approached by defendant in attempt to get 
that person to testify favorably to defen- 
dant at murder trial could be considered a 
"witness" for purposes of witness tamper- 
ing charges. D.C.Code 1981, § 22-722. 

4. Obstructing Justice <®='4 
Perjury <5»13 

Statute prohibiting subornation of per- 
jury, dealing with wide variety of state- 
ments under oath, covers instances which 
would not be reached by witness tampering 
statute, and witness tampering statute cov- 
ers more than attempts to seek false testi- 
mony. 18 U.S.C.A. § 1503; D.C.Code 1981, 
§ 22-722; § 22-703 (Repealed). 

5. Obstructing Justice <s=>4 

Person who was approached by defen- 
dant in attempt by defendant to get him to 
testify favorably in pending murder prose- 
cution became knowledgeable of facts ma- 
terial to pending litigation, and was a 'Vit- 
ness" for purposes of witness tampering 
statute when defendant contacted him for a 
second and third time, by becoming aware 
of defendant's consciousness of guilt in 
seeking fabricated testimony. D.C.Code 
1981, § 22 -722. 



See publication Words and Phrases 
for other judicial constructions and 
definitions. 



Stephen I. Singer, Public Defender Ser- 
vice, with whom James Klein, Public De- 
fender Service, was on the brief, for appel- 
lant 

Stevan E. Bunnell, Asst. U.S. Atty., with 
whom Jay B. Stephens, U.S. Atty., John R. 
Fisher and <^^^smkSmB^>^sst U.S: At- 
tys., were on the brieC^r appellee. 

Before TERRY and STEADMAN, 
Associate Judges, and KERN, Senior 
Judge. 



STEADMAN, Associate Judge: 

The issue in this appeal, although techni- 
cally one of sufficiency of the evidence, 
basically involves the scope of the criminal 
offense of o bstruction of justice inso far as 
— i^appKe&^ witness ta mpe ri ng . ~Thereie^ 
vant provision, D.C.Code § 22-722(a)(l) 
(1989)/ reads: 

(a) A person commits the offense of ob- 
struction of justice if that person: 
(1) Corruptly, or by threats or force, en- 
deavors to influence, intimidate, or im- 
pede any juror, witness, or officer in any 
court of the District of Columbia in the 
discharge of his or her duties. 

Appellant was convicted under this provi- 
sion for attempting to persuade two friends 
of his to testify falsely on his behalf about 
his lack of participation in an alleged mur- 
der. We affirm. 

I 

Appellant was arraigned on August 24, 
1988, for a murder committed twenty-two 
days before. Shortly after beinj 
on September 8, 1988, he asked^wo friends 
of his, Dominic Dorsey and Joseph Cal- 
houn, to testify that they had been with 
appellant at the scene of the killing and 
had seen the killing committed not by ap- 
pellant but instead by one Larry Epps. As * 
Dorsey testified, "he wanted us to say 
that — when we went to court, he said he 
wanted us to be his witness and say that he 
didn't d o it." About 10 days later, appel- 
lant again approached~Calhoun, along with 
another friend of appellant, Lamarr Young, 
and asked them to testify to a more elabo- 
rate story also pinning the blame on Epps. 
Appellant told Young to tell this story "to 
whoever when I come to court and tell it to 
the judge." Some days later, after learn- 
ing that the police wanted to talk to wit- 
nesses, appellant, Calhoun, and Young 
again talked about the story. 

In fact, Calhoun was not present at the 
scene of the killing or anywhere near it. 
Dorsey was a member of the group that 
accompanied appellant to the apartment 
house where the killing took place and was 
a witness to the events in the apartment 
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where appellant, the victim, and Epps 
(among others) were all present shortly 
prior to the killing; however, Dorsey was 
not present at the time or scene of the 
killing, which took place in a stairwell. 
Calhoun initially told the Assistant United 
States Attorney that Epps had been the 
killer but eventually admitted he was not 
anywhere present. Dorsey refused to go 
forward with the false story. Young, who 
was an eyewitness, testified at the trial 
^^t::^>pellantiiat1?66 ff the kille r, ^rf^he" 
trial, appellant was acquitted of the murder 
but convicted on two counts of obstruction 
of justice under D.G.Code § 22-722(a)(l), 
which related to his conversations with Cal- 
houn and DorseyX 

Appellant's arguments yith respect to 
the sufficiejM^ of the evidence address the 
two coTmt6 in somewhat^fferent but relat- 
ed wa^s. We take eac^ in turn. 



SMITH v. U.S. 

cite as 591 A.2d 229 (D.CJipp. 1991) 



D.C. 231 



II 

With respect to Dorsey, appellant's as- 
sertion is that no evidence was introduced 
that at the time appellant spoke to him, 
Dorsey was expected to testify and that he 
was therefore not a "witness" as required 
by the statute.^ 

[1] The word "witness" is not defined 
in the statute itself. The jury was instruct- 
ed, without objection by appellant, that in 
order to convict, the government must 
prove beyond a reasonable doubt that Dor- 
sey "was a witness or a potential witness 
in a case pending in the District of Colum- 
bia Superior Court," ^ The jury was fur- 
ther instructed: 

1. Appellant was not charged with obstruction of 
justice with respect to his conversation with 
Young. The trial court granted appellant's mo- 
tion for a judgment of acquittal on a third count 
of obstruction of justice relating to one Howard 
Benson-El. 

2, Appellant appears to bifurcate this argument 
into two parts, namely, whether Dorsey himself 
expected to testify and whether appellant him- 
self knew or had reason to know that Dorsey 
was expected to testify. We see no significance 
in this distinction for purposes of this appeal, 
since a jury could easily infer that both Dorsey 
and appellant knew or had reason to know of 



The term "witness" means a person who 
knows or may know facts that are mate- 
rial to a pending case and who is expect- 
ed to testify in that case, whether or not 
the person has actually been subpoenaed 
to testify at that time. A person is not a 
witness when regardless of his knowl- 
edge of material facts bears [sic— pre- 
sumably "there is"] no present expecta- 
tion or intention that the pei^on will be 
called to testify. 

" iallr^ 



This^^was^ 



"state^ 
ment of the law. D.C.Code § 22-722 was 
part of the District of Columbia Theft and 
White Collar Crimes Act of 1982. In the 
main, it carried forward the provisions of 
pre-existing law, D.C.Code § 22-703 (1981), 
which in turn reflected the provisions of 
former 18 U.S.C. § 1503 (1970). The Ex- 
tension of Comments of the chairperson of 
the Committee on the Judiciary, July 20, 
1982, in commenting on proposed section 
722, states that "as under the current law, 
the term Vitness' is intended to mean a 
person who knows or is supposed to know 
material facts about a case which is pend- 
ing and who may be called to testify," 
citing in a footnote United States v, Jack- 
son, 168 U.S.App.D.C. 198, 513 F.2d 456 
(1975). In that case, involving 18 U.S.C. 
§ 1503, the court stated that "indubitably, 
one is a witness, within the meaning of 
section 1503, when he knows or is supposed 
to know material facts, and expectably is to 
be called to testify to them." United 
States V. Jackson, supra, 168 U.S.App.D.C. 
at 201, 513 F.2d at 459. 

[2] The facts here supported a jury 
finding that Dorsey was a witness within 
the above definition. As one who had ac- 

Dorsey's potential as a witness. In this regard, 
we think the facts here significantly differ from 
Walker v. United States, 93 F.2d 792 (8th Cir. 
1938), on which appellant places heavy reliance. 
In that case, a split 2-1 decision, the person 
approached was a co-defendant who could not 
be forced to testify, and the court apparently 
thought it important that the evidence show that 
she "intended to be a witness." No such prob- 
lem is presented in the case before us. 

3. Appellant now takes issue with the use of the 
phrase "potential witness," but this is a helpful 
clarification whose import was made clear by 
the further explanation of the term. 
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companied appellant to the general area of 
the killing, he clearly had knowledge of 
relevant facts immediately surrounding the 
offense, and could be expected to testify 
concerning: them . See Toli ver v. United 
^te^it68 A72d-^58iD^t98S)r-eertaTnty^ 
as to one's role as a witness is not the test; 
it is whether there is a reasonable expecta- 
tion to that effect. As put in the Extension 
of Comments quoted above, the issue is 
whether the person "may" be called to 
testify. Thus, even if Dorsey is regarded 
as a potential witness for the prosecution, 
we think the jury could find him to be a 
protected "witness." 

Ill 

The argument with respect to Calhoun is 
more intricate. Here it cannot be ques- 
tioned that at the moment when appellant 
first approached Calhoun, he (Calhoun) 
,knew no facts material to appellant's mur- 
der trial and therefore at that point in time 
was not a "witness," Appellant asserts 
that under the statute, a person must have 
the status of a "witness" at a point pre-ex- 
isting the moment when a defendant first 
"endeavors to influence, intimidate, or im- 
pede" that person in any statements con- 
cerning the offense. The government 
meets this argument in two mutually rein- 
forcing ways, both of which we think are 
correct. 



[3] First, however relevant appellant's 
position may be with respect to witnesses 
for the prosecution, it fits poorly when 
dealing with witnesses for the defense. As 
to the latter, it is the defendant who to a 
greater or lesser degree determines who 
are to fall in that category, potential or 
actual. If, as here, by his actions, a defen- 
dant attempts to vest a person with the 
status of one who "may know" or "is sup- 
posed to know"— for it is not actual knowl- 
edge that is required—then that person 
indeed becomes a witness within the mean- 
ing of the statute. 

The statutory goal of preventing the ob- 
struction of justice requires no less. The 
provision at issue here by its language 



covers the broad category of participants, 
potential or actual, in pending criminal pro- 
ceedings, and its application extends not 
only to those who mhereritly fall within 
that category b y thei r actual know ledge of 
"material facts but"those"aB^welH;rho" ar^lsy 
the defendant's own acts brought within 
that category. 

[4] The defendant argues that such an 
interpretation makes meaningless the pro- 
hibition against subornation of perjury, 
contained in another section of the 1982 
Act, D.C.Code § 22-2512 (1989). However, 
that provision, dealing with a wide variety 
of statements under oath, covers a multi- 
tude of instances which would not be 
reached by § 22~722(a)(l), and the latter 
section likewise covers far more than at- 
tempts to seek false testimony. Cf. United 
States u Fartin, 552 F.2d 621, 631 (5th 
Cir.) (noting that attempted subornation of 
perjury "may well" violate witness tamper- 
ing provision of former federal obstruction 
of justice statute), cert denied, 434 U.S. 
903, 98 S.Ct. 298, 54 L.Ed.2d 189 (1977). 
Furthermore, there is nothing remarkable 
in the fact that the same act may violate 
two or more statutory provisions. See, 
e,g,, Holt V, United States, 565 A.2d 970 
(D.C.1989) (en banc). 

B 

[5] Furthermore, appellant's contact 
with Calhoun here was not limited to a 
single encounter. By the time the second 
and third meetings had occurred, Calhoun 
had become knowledgeable of facts materi- 
al to the pending litigation; namely, appel- 
lant's consciousness of guilt in seeking fa- 
bricated testimony. See Smith v. United 
States, 312 A.2d 781, 784-85 (D.C.1973) 
(testimony that defendant had threatened a 
witness constituted highly relevant impHed 
admission of guilt). Indeed, the trial court 
without objection instructed the jury that 
they "may consider" appellant's attempts 
to influence Dorsey and Calhoun to testify 
falsely as evidence "tending to prove Mr. 
Smith's consciousness of guilt," although 
they were not required to do so. While we 
recognize that reliance upon this theory 
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Standing alone could present potential jury 
unanimity problems, no such objection was 
raised at trial or request for a unanimity 
instruction made, and we perceive no ''plain 
error" in that regard. Shivers v. United 
States, 533 A.2d 258, 263 (D.C.1987). 

For the foregoing reasons, the judgment 
of conviction appealed from must be 
Affirmed, 



CARTER V. U,S, 

Citea«59rA.2d 233 (D.CApp. 1991) 
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Darneli L. CARTER, Appellant, 

V. 

UNITED STATES, Appellee. 
No. 90-200. 

District of Columbia Court of Appeals. 

Submitted Feb. 27, 1991. 
Decided May 29, 1991. 

Defendant was convicted in the Superi- 
or Court, Sylvia Bacon, J,, of distributing a 
controlled substance, and he appealed. 
The Court of Appeals held that: (1) evi- 
dence was sufficient to support conviction, 
and (2) whether defendant intended to dis- 
tribute heroin or cocaine was irrelevant 
under statute setting forth mandatory min- 
imum sentence for illegal distribution of 
specified drugs. 

Affirmed. 



1. Criminal Law <s='753.2(8) 

When considering motion for judgment 
of acquittal, evidence must be viewed by 
court in light most favorable to Govern^ 
ment, giving full recognition to jury's right 
to weigh the evidence, draw reasonable in- 
ferences, and determine credibility. 

2. Drugs and Narcotics <®=»70, 119 

Evidence that defendant gave heroin to 
undercover police officer after officer 



DC. 233 

asked for cocaine was sufficient to support 
conviction for unlawful distribution of a 
controlled substance; evidence that defen- 
dant knew what drug he was distributing 
was not required. D.C.Code 1981 
§ 33-541(a)(l, 2). 

3. Drugs and Narcotics <s=»70 

Uniform Controlled Substances Act 
seeks to prohibit manufacture and distribu- 
tion of any controlled drug, and it does not 



unlawful drug is that he or she [sTelilnJ 
D.C.Code 1981, §§ 22-3812, 33-501 et seq. 

4. Drugs and Narcotics '©='133 

Whether defendant convicted of distri- 
bution of a controlled substance intended to 
distribute heroin or cocaine was irrelevant 
under statute setting forth mandatory min- 
imum sentence for illegal distribution of 
specified drugs. D.C.Code 1981 

§ 33-541(a)(l), (c), (c)(1). 



William L. Peters, appointed by this 
court, was on the brief, Washington, D.C., 
for appellant. 

Jay B. Stephens, U.S. Atty,, and James 
B. Gunther, John R. Fisher, Roy W. 
McLeese, III, and Wendy L. Wysong, Asst. 
U.S. Attys., were on the brief, Washington, 
D.C., for appellee. 

Before FERREN and WAGNER, 
Associate Judges, and ^MACK, Senior 
Judge. 

PER CURIAM: 

Appellant, Darnell Carter, was charged 
with, and convicted of, distribution of a 
controlled substance (heroin) in violation of 
D.C.Code § 33-541(a)(l) (1988). On appeal, 
appellant contends that the trial court 
erred in denying his motion for judgment 
of acquittal and that he was illegally sen- 
tenced. We affirm. 

The government's evidence showed that 
on July 5, 1989, Officer Vines was working 
undercover in an apartment building. 
Vines testified that appellant approached 
him and asked if he wanted to purchase 
some "blow" (a name used on the street to 
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SUPERIOR COURT OF THE DISTRICT OF iiliEMfegkuMBiA* ^ 

CRIMINAL DIVISION '^'^'^ ^ana^^^ branch 

ZOOHNOV -q All- 13 

FILED 



UNITED STATES OF AMERICA, 



V. Criminal No. F 9286-88 



LARRY D. EPPS 



MEMORANDUM ORDER 



This case is before this Court for adjudication of the defendant's /?ro se "Motion to 
Reconsider, Reduce, Modify, or Suspend Pursuant to Superior Court Rule 35." This pro 
se motion (hereinafter "Motion") was filed on July 23, 2004. It is accompanied by 
defendant's "Motion for Production of Documents (Transcripts), as well as an Application 
to Proceed In Forma Pauperis. The sentencing judge was the Hon. Peter H. Wolf Due to 
the retirement and unavailability of Judge Wolf, this case was certified to this Court on 
August 25, 2004. Since4hat time, the Court has reviewed the details of what is revealed 
in the court record of thi* closed case. 

Based upon the following analysis, this Court finds that the motion is untimely 
and that this Court lack{^ jurisdiction to grant any relief. Even if the motion were not 
untimely, it lacks merit for reasons that are readily discemable from the public record. 
No hearing is necessary. 
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In a nutshell, the defendant asks the Superior Court to vacate the entire remaining 
balance of his prison sentence. Significantly, he does not seek leave to withdraw his plea 
of guilty. Moreover, the defendant long ago exhausted his appeal rights as to the denial of 
a previous Rule 35 motion. 

While the defendant sets forth a number of accusations and complaints regarding 
the prosecutor, his former (pre-guilty plea) defense counsel, and the Parole Commission, 
Ms issues primmly-dissolveiirto^^uestion^^^^ 

breached a plea agreement. Even taking his factual allegations as true, there is no basis 
for finding a breach of the plea agreement. 



RELEVANT BACKGROUND OF THE CASE 

The pertinent history of this case begins with the entry of his plea of guilty on 
May 8, 1989, to one count of second degree murder. In exchange for this plea, the 
government agreed to dismiss another miu-der case. In addition, another feature of the 
plea agreement was the defendant's commitment to testify truthfully as a government 
witness in another prosecution (United States v. Darryll Smith, Crim. No. F 9938-88). 
At the time that this unusually generous plea agreement was negotiated, a private 
practitioner, Shirliemarie M. Gray, Esq. represented the defendant. 

On June 23, 1989, Judge Wolf sentenced the defendant to a term of 12 years to 
life imprisonment. 

In 1990, the defendant won rehef from this sentence. His new attorney (Carrie L. 
Fair, Esq., who was an attorney in private practice and who was appointed after Gray 



t * 
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withdrew) filed a Motion for Reduction and Modification of Sentence, pursuant Rule 35 

ofthe Criminal Rules. The United States did not oppose the motion. Instead, the 

government filed a Response on March 16, 1990, specifically recommending to the Court 

that the defendant be allowed to attend a drug treatment program as a condition of 

probation. The government vouched for the defendant's cooperation in the Darryl J. 

Smith prosecution. In the light of hindsight, it is quite apparent that the United States had 

regarded the defendant's cooperation as highly valuable. This is because it is 

^^ffi^feced^ite#^r#ie^Uirited Statas^o^^i^^^alj^ge^o^^ 

The net result of this Rule 35 motion was that the defendant was placed on 

probation. A special condition of probation was that defendant enter the Stout Street drug 

treatment program. The Court suspended execution ofthe remaining balance ofthe 12- 

year term of incarceration. 

Post-Probation Events. The defendant squandered the relief that he had won. 

The Hon. Ricardo Urbina revoked the defendant's probation, concluding that the 

defendant had violated the terms of his probation. Judge Urbina presided over this matter 

because ofthe retirement of Judge Wolf. In an order filed on June 27, 1990, Judge 

Urbina found "by clear and convincing evidence that the defendant has violated the 

condition of probation which required that he successfiiUy participate in and complete the 

Stout Street Drug Treatment Program." Furthermore, Judge Urbina wrote: 

After considering the representations of counsel for 
the parties and the recommendations ofthe Probation 
Officer Albert McNeil and the allocution ofthe defendant 
himselfyjhe .Court orders that the sentence originally 
suspeatlBd^be hereby imposed. 

Thus, the original seHttnce of 12 years to life was imposed. 
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At the time of the revocation of his probation, defendant was still represented by 
Carrie L. Fair, Esq. 

Post-Revocation Litigation. Following the commencement of the defendant's 
prison term, the defendant continued to press for his release from prison. Still 
represented by Carrie L. Fair, Esq., defendant filed a Motion for Reconsideration and 
Reduction of Sentence. This motion was filed on July 23, 2004. It was the second Rule 
35 motion filed in this case. Unlike the first time, the government did oppose this 

the United States did not "allocute" against the defendant, but rendered him extraordinary 
assistance in gaining his freedom. 

Defendant filed a Notice of Appeal with respect to the denial of his Motion for 
Reconsideration and Reduction of Sentence. In the Court of Appeals, he was represented 
on appeal by Dennis M, Hart, Esq. 

Defendant's appellate counsel filed a Motion to Withdraw. That motion was 
granted by the Court of Appeals in an order filed on January 12, 1992. In granting this 
motion, the Court of Appeals also ruled, "it fiirther appearing that there are no non- 
fiivolous issues on appeal, it is [fiirther ordered] that the order on appeal is hereby 
afiSimed." In other words, the Court of Appeals was satisfied that the revocation and re- 
sentencing was not an abuse of discretion and that the sentence was legal. 

In the mtervening 12 years, the defendant sought no relief from the Superior Court 
until the instant motion was filed. 



ALLEGATIONS IN THE DEFENDANT'S MOTION 
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The most efficient way to parse the defendant's contentions is to begin with those 
that are the most specific. 

One, defendant contends that the United States breached the plea agreement. The 
only alleged promise that the defendant can identify as a "breach" is the alleged promise 
to waive allocution. See Motion at page 8. The fact that the prosecutor argued in favor of 
revocation was not in any way a breach of the original plea agreement. It makes no sense 
that the government would agree to permanently stand mute as to future misconduct of 
-Aede^^ast. To^A^ 

government's arguments at the time of the revocation htigation, the legality of the 
revocation has been resolved conclusively by Judge Urbina and by the Court of Appeals. 
This Court cannot revisit that subject. 

Two, the defendant alleges that his original attorney (Shirleymarie M. Gray, Esq.) 
was ineffective. Defendant makes a rather crude allegation, in the context of 
complaining about the tactics used by the prosecutor to secure his cooperation and the 
involvement of Gray. The defendant states that he had engaged in a rather informal and 
high-pressure relationship with the prosecutor during the time leading up to the guilty 
plea. Defendant contends that when he called Gray to complain about the prosecutor's 
pressure to obtain cooperation, she told the defendant that she was going to file a 
complaint about prosecutorial misconduct. Defendant states: 

[And] this is when a deal was cut all the way around 
the board. My lawyer was offered a job with the public 
defendra service, I was offered a plea to second degree 
murder, to drop the other murder, of which I was indicted. 
And a4>|g cover up went down. Mrs. Gray was relieved as 
counsel for petitioner, and stand-in counsel was assigned. 

Motion at page 6. 



V 
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The most damaging interpretation of the defendant's words is a suggestion that the 
prosecutor (Paul Howes, Esq.) somehow protected himself from a professional 
misconduct complaint by giving the defendant an advantageous plea offer and by 
securing a new job for the defendant's attorney. To be sure, this Court utterly discounts 
the notion that an Assistant United States Attorney obtained a job for Gray with the 
Public Defender Service. This allegation is palpably absurd and not worthy of belief 
That agency is an independent agency in which only the Director can make hiring 



decisions: M6recwer,^Sf^genc^i!?^ 

United States Attomey. Under no circumstances could this Court credit the notion than 
an Assistant United States Attomey obtained a job for defendant's lawyer with the Public 
Defender Service. Irrespective of these factors, Gray had absolutely no connection to any 
of the events that transpired after the defendant was freed on probation. His incarceration 
cannot possibly be related to any actions of Gray or of the Howes. 

Three, defendant makes several complaints about the prosecutor, implying that 
these are legally sufiScient reasons to reduce the balance of his sentence to zero. First, he 
complains that the prosecutor obtained an indictment for murder while knowing that the 
defendant acted only in self-defense. See Motion at page 6. This contention is nothing 
more than the defendant's own speculation. If he believed that he had a viable self- 
defense response to the indictment, he should have gone to trial. He elected not to do so. 
He cannot re-write history. 

In addition, defendant alleges that the prosecutor used a bogus tactic to force the 
defendant out of the Stout Street Drug Program. He essentially alleges that Howes called 
the officials at Stout Street and told them "to send petitioner back to Washington." See 
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Motion at page?. Defendant implies that he did not elope from the program at all. These 
factual issues, however, were litigated before Judge Uihina and the defendant did not 
prevail. This Court is bound by that decision and by the decision of the Court of Appeals. 



APPLICABLE T.A W ON RULE 35 MOTIONS 
The law is clear that the Superior Court has authority to reduce a sentence, if the 
motion seeking this relief is filed 

"" """"HoflaferffiOT . ^^ . .z^^^^ 

probation is revoked, or not later than 120 days after receipt 
by the Court of a mandate issued upon affirmance of the 
judgment or dismissal of the appeal, or not later than 120 
days after entry of any order or judgment of the Supreme 
Court denying review or, or having the effect of upholding, 
a judgment of conviction or probation revocation. 

Rule 35(b). 

The purpose of a Rule 35(b) motion is to allow the trial court to consider, after 
fiuther reflection, whether the sentence originally imposed was too harsh in light of the 
defendant's pretrial conduct. See Williams v. United States, 470 A.2d 302, 310 (D.C. 
1983), cert denied. All U.S. 1019 (1985). 

A motion seeking reduction of sentence is basically a plea for leniency and is 
addressed to the trial court's sound discretion. See Walden v. United States, 366 A.2d 
1075, 1077 (D.C 1976). 



^ANALYSIS OF THE RULE 35 MOTION 
In conclusion|ithe.defendant has not raised any non-frivolous issue that requires 
an evidentiary hearii^coBproduction of transcripts (as he has requested). The Court finds 
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that it would be a waste of time to order the government to respond to the instant motion, 
because the public record reflects that the motion is untimely and that the Superior Court 
simply lacks jurisdiction to entertain the underlying merits of the motion. 

The lack of timeliness is not a close question at all. The defendant allowed 12 
years to drift by before seeking relief in his present motion.' 



OTHER POTENTIAL ISSUES 



" TTiisTourf i^ 
making the accusation that his original defense lawyer was somehow coaxed to abandon 
a potential ethical complaint about Howes. The Court must deny reUef on the basis of 
this allegation, for several distinct reasons. 

First, the Court mxist be clear about what the defendant is actually seeking in the 
present motion. He is not asking to withdraw his guilty plea. He does not say that he was 
dissatisfied with it or that it was coerced. He does not seek correction or reduction of his 
sentence on the grounds of illegality of the sentence itself. Rather, the only relief he 
seeks is that his sentence should be commuted to "time served." 

The defendant's use of a reference to Section 110 does not convert this case into a 
broader form of litigation than it initially appears to be. The law is quite clear that "the 
nature of a motion is determined by the relief sought, not by its label or caption." 
Diamen v. United States, 725 A.2d 501, 507 (D.C. 1999), quotingFram v. District of 
Columbia, 572 A.2d 447, 450 (D.C. 1990) (citation omitted); see Martin v. United States, 
614 A.2d 51, 53 (D.C. 1992), citing Wallace v. Warehouse Employees Union No, 730, 



^ He does not explain this lengthy silence. 
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482 A.2d 801, 804 (D.C. 1984). In the present case, this means simply that the 
defendant's motion (regardless of its intemal allegations) must be treated as a motion filed 
pursuant to Rule 35 of the Superior Court Criminal Rules.^ There is no basis for 
diverting the discussion to a traditional, Section 23- 110 analysis. 

Section 110 does not mandate commutation of sentence as a form of rehef for 
ineffective assistance of counsel. The trial court is empowered by the Code to vacate the 
judgment and "discharge" the defendant if the court finds that the sentence is "not 
"^Sttiofizedt>y1^iroris^tefWise=opm 
the legality of the probation revocation had been resolved over a decade ago by the Court 
of Appeals. Consequently, this Court has no authority to end the defendant's sentence, 
even if this Court should credit the multifaceted allegations of the defendant. Gray had 
absolutely no connection to the scenario in which the defendant violated the terms of his 
probation. The defendant's own actions are the operative reasons for his incarceration. 

On the whole, then, this Court discerns no basis on which to grant any relief to the 
defendant. 



WHEREFORE, it is by the Court this 9* day of November, 2004 
ORDERED that defendant's />ro se Motion to Reconsider, Reduce, Modify or 

Suspend Pursuant to Siqjerior Court Rule 35 is hereby denied; and it is 

FURTHER ORDERED that defendant's ;7ro se Motion for Production of 

Documents (Transcrip*s>is hereby denied; and it is 



■M 



^ Indeed, where a defendant coiiq)lains about flie perfoimance of his counsel, the only logical remedy is to 
pennit defendant to have a new trial altogether or to permit him to withdraw the plea of guilty at which the 
offending lawyer represeflBStlbim. Here, the lawyer is question was not the lawyer who actually 



i t 
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^ 



FURTHER ORDERED that defendant's /»ro se Application to Proceed In Forma 
Pauperis is denied as moot. 



Copies mailed to: 

United States Penitentiary 
P.O. Box 150160 
Atlanta, Georgia 30315 

Chief, Special Proceedings Section [FYI] 
Office of the United States Attomey 
555 Fourth Street, N.W. 
Washington, D.C. 20001 




Cheryl ^Long 
Judge 



represented the defendant at the plea and never represented him thereafter. Thus, there cannot be any 
causal connection between anything that Gray did and the fact that the defendant is now incarcerated. 
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IN THE SUPERIOR COURT 
FOR THE DISTRICT OF COLUMBIA 



United States of America/ 



Responxa^TTtT 



vs • 



Larry D, Epps/ 

Petitioner . 



§ 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 



MOTION FOR POST-CONVICTION RELIEF 
UNDER D.C. CODE SECTION 23-110 



Criminal Case No.: F-9286-88 



COMES NOW/ Larry D. Epps/ the petitioner pro se in the 
above-styled action under §23-110/ and would respectfully move 
this Honorable Court for post-conviction relief in this matter 
and avers as follows: 



I. JURISDICTION 



This Court has subject matter and personal jurisdiction 
over issues and litigants pursuant to District of Columbia 
Code §23-110/ (2001) . 



II. PROCEDURAL BACKGROUND 



After being indicted for First degree Murder in 1988 
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the petitioner entered a pl&a of guilty on May 8/ 1989, to 
one Count of Second Degree Murder under §22-2404. In exchange 
for his guilty plea, the government agreed tO/ among other 
things/ dismiss another murder case against petitioner,— 
( S h I r 1 i-ema^l^ -^ ,- ~^G^ay 7 ^sq^ i^epv Epps^h^- -^^ 



On June 23/ 1989/ Honorable Judge Peter H. Wolf sentenced 
the defendant to a term of 12 years to life imprisonment. Sub- 
sequently/ petitioner filed a motion under Rule 35/ h.C. Rules 
of Grim, Proc./ which was ultimately granted on April 9/ 1990> 
resulting in petitioner's original sentence being suspended 
to five (5) years probation. (Carrie L. Fair/ Esq. Representing) 

On June 26/ 19901 the petitioner's probation was revoked 
and the court reinstituted petitioner's original sentence at 
12 years to life imprisonment. No appeal was filed by counsel 
CCarrie L. Fair) for review of revocation proceedings. Instead/ 
counsel filed a Rule 35 motion for reconsideration and reduction 
of sentence on October 16, 1990. The Superior Court denies 
Epps' Rule 35 motion on January 23, 1991, and a timey. appeal 
ensued. (Dennis M* Hart, Esq. representing ) . Ultimately/ the 
D.C. Court to f Appeals relieved counsel and affirmed the Super- 
ior Court's decision denying Rule 35 motiG>n-.i 
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Criminal Case No. F-14510-A88. This other criminal case is 
setforth in an opinion by the D.C. Court of Appeals at Smith 
v> U-S. / 591 A. 2d 229 t©.C. App. 1991), and remains a signi- 
ficant factor in this post-conviction ligigation as a "Smith 
Murder Case . " 
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On July 23/: 2004, Epps filed his third Rule 35 motion 
P^^o ££ with the Superior Court. On November 9, 2004/ the 
Honerable Cheryl M. Long, Superior Court Judge, summarily 
dismissed Epps Rule 35 motion as untimely* Epps did not seek 
ap pellate ?^«:v^t?^ .5^z:Jud^ 



III* GROUNDS FOR RELIEF 



A. PETITIONER WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL 
AS GUARANTEED BY THE SIXTH AMENDMENT TO THE U.S. CON- 
STITUTION, STRICKLAND V. WASHINGTON , 466 U.S. 688 
(1984); MONROE V. U.S., 389 A. 2d 811 (D.C. App. 1978) 



1. Facts/Background Criminal Case No. F-9286-88 > 

The petitioner ' s present murder conviction and sentence 
precipitated from an incident that occured on July 13/ 1988/ 
at an apartment located at 634 I Street/ S.E. Apt. 32/ Washing- 
ton/ D.C. 
(a) Government's Verision of Events: 

On Wednesday/ July 13/ 1988/ at about 9:40 p.m. Officers 
6f the First District responded to 634 I Street/ Southeast/ 
apartment 32/ for a shooting . When they entered apartment 32 / 
they observed a black male lying on the living room floor suf- 
fering from a gunshot wound to the head. The body was removed 
from the scene and transported to D.C. General Hospital where 
the decedent was pronounced dead at 11:00 p.m. by Dr. Daniels 
of staff. 
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On July 14/ 1988/ an autopsy was performed on the decedent by 
Dr. Pierre-Louis who ruled the Manner of Death a Homicide and 
Cause of Death due to a gunshot wound to the head. 

A witness was interviewed and stated it was inside of 
apar t men t 32 a 1 oag with the decedent and ^ub j^cts knawn to it 
as Larry and Lawrence. The witness states that Larry and Law- 
rence were in the bedroom with the door closed and that the 
witness and the decedent were in the living room. The witness 
went into the bathroom to put some cold water on it's face. 
About five to ten minutes went by and the witness heard a gun- 
shot. The witness exited the bathroom and then immediately obs- 
erved- the decedent lying on the floor unconscious and suspects 
Larry and Lawrence standing over the decedent 's body. Lawrence 
ran into the bedroom of the apartment and Larry armed with a 
handgun ran toward the witness. The witness ran into the bath- 
room and while inside of same he became involved in a struggle 
with Larry over the gun. At this time the gun discharged. The 
witness pushed Larry out of the bathroom and into the bedroom 
where he observed Lawrence reach behind the bed and produce a 
second handgun. The witness pushed Larry onto the bed/ ran out 
of the bedroom slamming the door behind him/ ran into the bath- 
room and closed the door and jumped out the third floor window. 

A second witness was located and related it heard two gun- 
shots coming from 634 I Street/ S.E./ and observed two subjecrs 
run out of the building armed with handguns . 

A third witness was located and stated it heard two gun- 



-4- 



Case 1 :06-cv-0071 7-RMC Document 29-4 Filed 09/28/2007 Page 25 of 40 



shots and observed two subjects run out of 634 l.stree, South- 
east, and that one of the subjects was carrying 3 to 4 bags, 
one of which appeared to be a gym type bag. 

Further investigation revealed that prior to the shooting 

^^® <^®<=®^e"t had a bag containi ng rngney inside of the. apartment 

and the witness had a couple of bags containging clother and 
personal items/ all of which were missing from the apartment 
immediately following the shooting. 

On July 14, 1988, the first witness was shown an array of 
eleven black and white MPDC photographs and identified the sub- 
ject known to him as Larry. The photograph was that of one 
James Washington aka Larry Darnell Epps , MPDC PDID #304-430. 

Based on the above mentioned facts and photographic identic 
fication, it is requested that an arrest warrent be issued 
charging James Washington aka Larry Darnell Epps with Eelony 
Murder while Armed. 

(t») Petitioner's Version of Events ; 

On or about 7-13-1988, petitioner went to the apartment 
of Lawrence Dudley @ 634 I Street, S.E. Apartment 32, Washing- 
ton D.C. to retrieve personal property that had been left in 
Dudley's care by Epps three (3) weeks previously. Upon arrival 
at Dudley's residence Epps was greeted by two unknown males 
(UKM), Epps asked these UKM's if Dudley was present and one 
said "no" however, Epps could see Dudley thru the door in 
another back room of the apartment and therefore challenged 
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the UKM's response. The UKM became aggitated and heated words 
were exchanged. Dudley then appeared and defused the situtation 
by informing UKM that he (Epps) was his (Dudley's) partner/ and 
should be allowed entry in the future. 

Subsequently/ Epps and Dudley went into Dudley's bedroom 
where Bonney (LNU)/ Dudley's girlfriend was present. 



Dudley had an injury on his face which caused Epps to ask 
how it happened at which point Dudley explained that two UKM 
were New york drug dealers who had essentially taken-over Dud- 
ley's drug-selling operation out of the apartment. Dudley then 
left with Bonney to get his methadone and leaveing Epps in the 
bedroom waiting. During the time Dudley and Bonney were gone 
the two UKN males conducted drug sales (cocaine) out of resi-^ 
dence. Both UKM ' s had possession of and displayed firearms , 
during these sales. Upon return of Dudley and Bonney/ Bonney 
was sent — by Dudley — to go purchase heroin . During Bonney ' s 
absence the UKM's prepared to leave residence and Dudley con- 
fronted them about money he (Dudley) figured they owed him for 
using apartment to sell drugs. An argument between Dudley and 
one UKM caused Epps to retrieve Dudley's gun from bedroom and 
return to livingroom where argument continued. The UKM dir- 
ected his anger at Epps and reached for his gun but Epps was 
able to fire first/ killing the UKM. The secomd UKM came out 
of restroom (presumably with his firearm) Epps and UKM became 
involved in struggle over gun; a bullet fired into ceiling 
and UKM eventually escaped thru window. 
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2* Facts/Background Criminal Case F-14510-A88 
("Smith Mucder Case") 

Darryl j. Smith was arraigned on August 24, 1988/ for the 
murder of Willie R, Wilson^^ ' committed on August 2/ 1988, 



Smi t )v waa- r^ln 



:„?5:ife^i^ii:?:nd Ta^^^^^^^ 



Dorsey and Joseph Calhoun, to testify that they had been with 
appellant at the scene of the killing and seen the killing com- 
mitted not by appellant but instead by one larry Epps. As 
Dorsey testified "he wanted us to say that—when we went to 
court/ he said he wanted us to be his witness and say that he 
didn't do it." About 10 days later, appellant again approached 
Calhoun/ along with another friend of appellant/ Lamarr Young/ 
and asked them to testify to a more elaborate story also pin- 
ning the blame on Epps. Appellant told Young to tell this- story 
"to whoever when I come to court and tell it to the judge." 
Some days later/ after learning that the police wanted to talk 
to witnesses/ appellant/ Calhoun and Young again talked about 
the story. 

In fact, Calhoun was not present at the scene of the killin- 
or anywhere near it. Dorsey was a member of the group that, 
accompanied appellant to the apartment house where the killing 
took place and was a witness to the events in the apartment 
where appellant, the victim/ and Epps (among others) were all 
present shortly prior to the killing; however/ Dorsey was not 
present at the time or scene of the killing, which took place 
in a stairwell. Calhoun initially told the Assistant United 
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states Attorney that Epps had been the killer but eventually 
admitted he was not anywhere present, Dorsey refused to go 
forward with the false story. Young/ who was an eyewitness/ 
testified at the trial that appellant had been the killer. 
At the trial/ appellant was Acquitted of the murder but con- 



victed on two counts of obstruction of justice under D.C. Code 
§22-72Z(a) (1) , which related tto his conversations with Calhoun 
and Dorsey.— 



3. Allegation of Ineffective Assistance of Counsel 

(a) Failure to Investigate: (Counsel Gray) 

Counsel's sole strategy was to resolve case by having Epps 
plead guilty. Towards this end counsel did not { 1 ) conduct pro- 
per investigation (2) interview witness or (3) investigate facts 
and circumstance supporting Epps assertions of self-defense. Had 
counsel investigated the case she would have discovered that what 
appeared to be a robbery was actually a drug house dispute that 
culminated in homcide not intentional murder/robbery. Any taking 
of property was an after thought ; hot a premeditated act nor 
motive for the unfortunate killing. Strategic choices. made after 
less than complete investigation are resonable only to the extent 
that reasonable professional judgments support the limitations 
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Facts taken from published opinion, Smith v. United States, 
591 :A.2d 229, 230-31 (D.C. App. 199lTI 
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on investigation. Strickland / supra / Wiggins v. Smith / 539 

U.S. (2003), Pavel v. Hollins/ 261 F.3d 210 (2nd Cir. 2001); 

Hill V. U.S. / 489 A. 2d 1078 (D.C. 1985). 

(b ) Failure To Investigate/ Object And Properly Preserve 



Government Misconduct (Counsel Gray) 

Prosecutor G. Paul Howes conduct in the prosecution of Epps 
— and abuse of power — was biatent misconduct and counsel was 
deficient for not properly protecting Epps' rights during this 
time. The prosecutor repeatedly violated Epps* right to counsel 
by conducting communications with him after being informed of 
Epps assertion of/ and representation by/ counsel. Counsel was 
informed of the improper communications however failed to pro- 
perly object or preserve for judicial scrutany . Ultimately/ Howes 
was allowed to manipulate Epps into accepting a murder conviction 
by using the threat of prosecuting Epps on another:;murder ,.( Smith 
case ) which Howes knew Epps did not commit . Counsel failed to 
investigate Smith case allegations that would have provided evir-: 
dence that Howes knew any prosecution of Epps in that case was 
unjustified and being used by Howes as leverage to coerce Epps. 
Mr. Howes used Epps ' brother/ WiAyW£/Ui, Epps/ D.C. 

to further manipulate and coerce Epps into involuntarily waiving 
rights and accepting culpability for crimes he did not committ. 

Had prosecutor Howes not threatened Epps with a murder con- 
viction in Smith case; promised to lie and hide evidence in 
the I Street incident; and generally Intemidate and coerce/ 
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Epps would have went to trial in both cases and not pled guilty 
(Epps realleges and incorporates herein allegations contained- 
infra at "C" and attached Affidavit of Larry D. Epps). 

C- Failure To Adequately Advise: (Counsel Gray) 



Epps alleges that counsel failed to previdehim with com- 
petent legal advice that would have allowed Epps to protect his 
rights while being the subject of Mr. Howe;?s prosecutorial mis- 
conduct; would have allowed Epps to avoid', an ill-advised plea- 
agreement; would have allowed Epps to present his meritorious 
self-defense stategy at trial; and ultimately allowed Epps to 
avoid years of imprisonment. 

Counsel told Epps that he could not lawfully present a 
self-defense theory at trial because there was evidence suggest- 
ing victim was robbed. ' Moreover/ counsel advised Epps that Mr. 
Howes" condutt would not warrant dismissal of charges and Epps 
should plead guilty to second degree murder or face life without 
parole for first degree murder during robbery. Counsel further 
advised that no government allecution would prevent any subsequent 
government position on case. 



0- Failure To Present Defense (Counsel Gray) 



Epps repeatedly told counsel that he shot man at I Street 
apartment out of fear and self-rdef ense, however/ counsel did not 
develop this strategy nor present any defense based on Epps 
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assertions of self-defense. There existed ample evidence to 
support Epps' contentions that he killed in self-def ende. 
Specifically, the victims history, the circumstances surrounding 
confrontation events and potential witnesses who could have 



^e) Failure To Provide Effective Assistance With Plea Agreement : 
(Counsel Gray) 

Counsel allowed Prosecutor Howes to repeatedly violate Epps' 
Constitutional Rights and use a murder charge that Epps did not 
committ (and Howes knew he didn't)!to coerce a guilty plea-agree- 
ment out of Epps. At no time did counsel make any meaningful 
eforts to effectively represent Epps interest during the plea- 
agreement stage. Counsel accepted terms that any other reason- = 
able attorney would have rejected. In particular/ agreements to 
dismiss meritorious court pleading and not allow development 
of eecord. 



(f ) Failure To Object To Deficient Plea Collaquy; (Counsel Gray) 

On May 8/ 1989, Epps entered his guilty plea before the 
Superior Court to Second Degree Murder related to I Street incid- 
ent. At no time during the plea colloquy was Epps advised of 
maximum sentencing exposure nor did the court properly inquire 
as to any extranous influances that preciditated Defenant's 
guilty plea. 
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Moreover, the facts of case did not support a guilty plea and 
conviction for second degree murder and counsel should not hav 
allowed the court to accept Epps • guilty plea to that offense. 
Had Epps been properly advised by the court as to the elements 
ot^qf fefls& and Hti^ -ricrht^ :^gjatied^ to jiu^^^^ ^^ ■ftrouJrd trot rfaa v e 
pled guilty. Hill v. Lockhart/ 474 U.S. 52(1985) 



(g) Failure To Preserve Speedy Trial Violation ; (Counsel Gray) 



Epps asserted his Constitutional and Statutory rights to 
a speedy trial which were ultimately violated. Counsel did not 
preserve the speedy trial violations or raise such on appeal. 
Consequently counsel deprived Epps of effective assistance and 
prejudiced Epps insomuch as charge should have been dismissed. 



(h) Failure To Ma ke Objection and Effectively Establish 
Parameters of Amended Judgment ( Counsel Eaif ) 



On April 9/ 1990/ the Superior Court granted Epp ' s Rule 
35 Motion and subsequently amended /judgment to five (5) years 
probation with the following conditions: 

(1) winter and complete long-term inpatient and outt 
patient phases of drug treatment program. 

( 2) Obtain employment 

( 3) Set-up and serve community service focused 

towards youth drug rehabilitation . 
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After having sentence amended ( See : J & C dated 4-9-90) 
AUSA Howes suggested that Epps enter the Stout Street Drug 
Rehabilitation Program in Denver/ Colorado. Epps went to Stout 
Street and entered program/ however/ soon discovered that Stout 
Street was actually a retreat for AUSA Howes* cooperating infor- 



mants, ^pps go^~T^htb a minor ve r¥al c on front atioh~a^'3oT^^ 
arbitrarily and summarily ejected from the program without any 
procedural due process. AUSA Howes / of course/ was the force 
behind Epps' removal from program. 

Based on a si tut ion that Howes essentially created at Stout 
Street Epps was subjected to probation revocation-add resentenced 
to original 12 years to life. 

Counsel should not have allowed AUSA Howes to sabatoge Epps' 
rehabilitation process. The Superior Courts J & C order did not 
require Epps to attend any specific drug rehab center. In fact 
Epps was in a rehab program after leaving Stout Street/ however 
AUSA Howes' was not satisfied ~ with any resolution short of Epps 
probation being revoked. Counsel failed to anticipate the need 
for a specific J & C order that allowed Epps to effecuate the 
Court's intent without giving AUSA Howes opportunity to defeat 
Epps prog ram ings . 



( i ) Failure To Object And Preserve Issues For Appellate Review 
At Probation Revocation Hearing (Counsel Fair) 



During Epps April / 1990/ probation revocation proceedings 
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counsel allowed — without objection — the prosecution to violate 
terms of original plea-agreement and offer objectionable evi-^ 
dence and arguments for revocation* Moreover/ counsel allowed 
prosectuion to misstate the record and terms of probation judg- 



participation in drug rehab program and make court aware of Epps 
other efforts to comply with probationary conditions. 

Again/ AUSA Howes was able to run roughshod over defendant 
Epps Constitutional Rights by abusing his official position for 
personal reasons. Counsel should have requested Howes ' recusal 
from case based on his previous misconduct involving Epps criminal 
proceedings . 

Epps was not informed of his right to appeal the courts pro- 
bation revocation judgment nor was he allowed full opportunity 
to explain to the court why he failed to complete the Stout Street 
drug rehab program. 

Counsel failed to object when the Superior Court made a finding 
that Epps violated probationary conditions when in fact the court — 
based on Howes 's misrepresentation of terms — held Epps to a degree 
of compliance not stipulated in J & C order. 



( j ) Failure To File Notice Of Appeal And AppeallRevocation 
Judgment (Counsel Fair) 



A defendant has right to appeal a Superior Court ' s probation 
revocation judgment. D.C. 24-304. Counsel failed to advise Epps 
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of his appellate right and did not file Notice of Appeal. 
Consequently, Epps was deprived his right to have appellate 
review of the Superior Court's probation revocation ruling. 



^^ ) ^aSu^r e^To Prop er l y ~^ Pros e cxrte P o^1:^ Jtrd^menT Wori on 
(Counsel Fair) 



On October 16, 1990, counsel filed a Rule 35 Motion in the 
D.C. Superior Court complaining about , .among other things/ the 
court's probation revocation ruling. To be sure, a Rule 35 motion 
is not the appropriate vehicle to appeal probation revocation 
judgment, and counsel raised issues not cognizable under Rule 35 
while failing to include meritorious grounds for post- judgment 
relief available at the procedural juncture* 



(^) Failure To Effectively Litgate Rule 35 Appeal ('Counsel Hart) 



A timely notice of appeal was filed on March 5, 1991, chal- 
lenging the Superior Court's decision denying Epps Rule 35 motion 
Counsel filed an Anders brief and requested removal from case. 
In spite of AUSA Howes ' s atrocious record of misconduct in this 
case attorney Hart chose to ignore such and argue to the D.C. 
Court of Appeals that Epps' appeal lacked merit. 

Epps requested that attorney Hart procure the transcripts 
of May 8, 1989, plea hearing in order to substaniate arguments 
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supporting appellate review. On June 1 , 1991/ counsel in fact 
submitted motion for transcripts/ however/ failed to include any 
factual or legal argument to support request for such transcripts. 
Consequently/ the motion for transcripts was denied by the court/ 
a4^ ^ny r-eGor^-e4^i¥e¥s^ 

allowed to remain outside appellate court scrutany — along with 
any scrutany of AUSA Howes' misconduct thru-out EppsJ criminal 
proceedings. 



B. PETITIONER'S GUILTY PLEA WAS NOT KNOWINGLY, INTELLIGENTLY 
AND VOLUNTARILY ENTERED IN VIOLATION OF THE DUE PROCESS 
CLAUSE OF THE FIFTH AMENDMENT/ U.S. CONSTITUTION/ BOYKIN 
V. ALABAMA / 395 U.S. 238 (1969); HILL V. LOCKHART / 88 
L.ED. 2D. 203 (1985) 

1- Supporting Facts ; 

Petitioner would reallege and reassert facts and arguments 
as presented in Section III/ A/ 3(a)-(c) above. Such allegations 
are herein incorporated by referrence as supporting petitioner's 
claim of coerced guilty plea. 



C. PETITIONER'S CONVICTION AND SENTENCE ARE THE DIRECT RESULT 

OF GROSS PROSECUTORIAL MISCONDUCT IN VIOLATION OF PETITIONER'S 
CONSTITUTIONAL RIGHTS/ U.S. CONSTITUTION/ V AMENDMENT 
BERGER V. UNITED STATES / 295 U.S. 78 :(1934); WASHINGTON V. 
UNITED STATES/ 760 A. 2d 187 (2000) 
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!• Supporting Facts: 



During the month of September, 1988, an investigator f 
the Prosecutor's Office came to interview Epps at the Lorton 



rom 



Epps was led to beliei^etfchat this person was a part of the 
defense team, but as the conversation progressed Epps discovered 
this person was from the Prosecutor's office. Epps then termin- 
ated the interview and called his attorney. 

A few days later, Epps was rousted from his jail cell at 
3:00 a.m and told that he was going to Court. Epps knew of no 
such court date. Oppn reaching the court, Epps was advised by 
Marshall Service that he would be going to another court. He 
was then taken to the prosecutor's office. 

When Epps got inside, his brother {uiKyne- EppS ) was in 
the prosecutor's office along with a room full of other people. 
The prosecutor Mr. Howes, turns to Epps in front of his brother 
and said "Well Larry, I hear that you can get your [expletive] 
sucked up there in 5929 for a little of nothing." Epps did not 
respond. Later Howes stated "Larry, we now know you did not 
commit the murder." Epps akked Howes how he knew Epps had not 
committed the murder. And. Howes stated "Well I now have infor- 
mation that you didn't do it." This was when Epps asked to 
see his attorney. Howes stated "You don't heed a lawyer you're 
not being charged." Epps asked again for his lawyer, and Howes 
again assured Epps that he did not need a lawyer. 
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Epps then said, "Every time I've ever come to court, ray 
lawyer was present? Mr. Howes then stated ?Shere is your 
brother, you don't heed a lawyer." 

Epps then unequivocally invoked his right to counsel. Mr 
Howes then ordered Epps' brother to take Epps into another ro 



om 



and talTc to^lixin. 



On three or four other occassions, Mr. Howes had Epps brought 
to the Grand Jury, and Epps would have him (HOwes) call his lawyer 
or Epps would call her, and when she would come to the office of 
the Prosecutor, she would be told that she had just missed Epps. 
This subterfuge by Howes continued until one day, Epps called 
attorney and she was able to realize Howes' misconduct herself, 
attorney promised to complain but didn't. Subsequently, a deal 
was struck and on 5/8/89, the Court, Judge Wolf, accepted the 
plea. One of the oral provisions of agreement was, "Drop 
Prosecutorial misconduct Motion to Show Cause in return No 
allocution, and no oppossesion to subsequent Rule 35 motion, 
for reduction and modifacation of sentence. 

Meanwhile, Mrs. Gray has accepted a job with the public 
defender service and has a conflict of interest .in Efaps case and 
can no longer represent gpps . 

At Rule 35 hearing Carrie Fair, is stand in counsel for 
the defense. The Court granted relief and ordered probation. 

Epps complies with the requirments of the probation order. 
Mrs. Gray goes with Epps, however is no longer Epps attorney. 
Mr. Howes, is willing to aid and assist by offering a 



-18- 



Case 1 :06-cv-0071 7-RMC Document 29-4 Filed 09/28/2007 Page 39 of 40 



solution to the problem. Stout Street was offered. The next 
thing Epps knows, the D.A. (Howes) is making all the calls and 
acting as Epps' lawyer or aid for the defense. Mr. Howes orchestrated 
Epps' f ailiipe from tiie-words: "stout Street." 
- z=: When^pp g ^ ^ag rrv ^ d^n^ e ny ^r^ StQu^^tc^^ 



not aware of his coming. Epps was there three (3) weeks before 
being returned to Washington, D.C, per Mr. Howes orders. 

Epps entered another drug program, "Ka-Dac." Mr. Howes did 
not like this program and petitioned forEppsxtobe placed back 
in prison until a suitable drug program could be found. That was 
15 years ago. 

Mr. Howes, used the Smith Case to indict Epps in an effort 
further his career and use charge to coerce Epps into waiving his 
rights. 

lY RELIEF REQUESTED 



Petitioner would respectfully pray for this Honorable Court 
to grant the following relief: 

1. Issue order to show cause requiring respondent to answer 
allegations sfetforth herein; 

2. Issue order directing officials to provide petitioner with 

transcripts to include 5/8/89, Guilty plea, 6/23/89, sen- 

.tencirfg,,, 4/9/90 Rule 35 hearing afid/6i?!26/9G probation jr.evo- 
cation hearing; 

3. Allow petitioner opportunity to amend/supplement facts 
support allegations for relief after reciept of transcripts; 
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4. 



Allow petitioner to submit traverse to 
answer to 23-110; 



Respondent 's 



5. 



Appoint counsel and conduct evidentiary hearing to fully 
develop facts that de hors the established record- 



6. vacate petitioner's conviction and sentence; 

7. Any other relief this Honorable Court deems just an 



d proper 



Respectfully prayed for and sworn to under penalty of perjury 
^^^^-1£.J5^ day of JkOr^i— .2005. 



/s/ 





Larry p , Ep 
Petitioner// Pro S 




CERTIFICATE OF SERVICE 

I. Larry D. Epps, certify under penally of perjury that I 
have served the Respondent's attorney of record with a true copy 
Of this 23-110 motion with accompanied documents by depositing 
same in prison legal mailbox with First-class postage attach 
and addressed as follows; 



ed 



1 1.^- : 



Done this /£> 




Axf 



.<3ay of Morg-/>. / ?nn'; 







/s/ 




J^arry D/ Epps 
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